
SOL DECISION FOCUSED ON UNJUST ENRICHMENT AND 

INEQUITABLE RESULTS 

This week, the First District Court of Appeals joined the Fourth District Court of 

Appeals in holding that Florida’s five-year statute of limitation (SOL), under Fla. 

Stat. § 95.11(2)(c), did not bar the lender’s second foreclosure action. In 

Nationstar Mortgage, LLC v. Brown, decided on August 24, 2015, the First District 

Court held that the lender’s second foreclosure action, filed in 2012, was not barred 

by the 5-year SOL even though the lender had accelerated the debt in 2007. In the 

Court’s opinion, the Court relies heavily on Singleton v. Greymar Assoc., 

specifically noting the concern addressed by Singleton, of avoiding unjust 

enrichment to the borrowers and infringing upon the lenders’ remedies. In fact, the 

Court notes the lower court’s judgment results in the borrowers being released 

from their entire indebtedness, “even though the sum of the installment payments 

not made during the limitations period represents only a fraction of the total debt.” 

Further, the Court finds support for its decision in the terms of the note and 

mortgage, which contained provisions “reflecting the parties’ agreement that the 

mortgagee’s forbearance or inaction do not constitute waivers or release appellees 

from their obligation to pay the note in full.” Thus, according to the Court, such 

provisions refute the borrowers’ arguments that the lenders should be barred from 

bringing a new foreclosure action. 

The Court also addresses the “with prejudice” and “without prejudice” distinction 

that was at the crux of the Deutsche Bank Trust Co. v. Beauvais decision, by 

finding no distinction at all. Rather, the Court states that a dismissal without 

prejudice, which was the case before it, only heightened the need to preserve the 

lender’s right to file a new foreclosure action. Accordingly, the Court held that 

after the dismissal, “the parties returned to the status quo that existed prior to the 

filing of the dismissed complaint.” Finally, the Court takes Beauvais to task by 

recognizing that its decision is contrary to “the overwhelming weight of authority.” 

The Florida Supreme Court is set to hear oral arguments in the Bartram v. U.S. 

Bank N.A., decision on November 4, 2015. Hopefully, in rendering its decision the 

Court will also recognize the inequitable results that will ensue by barring a lender 

from bringing a foreclosure action based on the SOL. 
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